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"The 2003 Act / the Act" 
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Respondent” 
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“the Licence” 

“the Decision” 

 

 

Introduction 

 

1 This appeal concerns premises known as and situated at Wazobia Restaurant, 670 

Old Kent Road, London SE15 1JF. 



 

2 The appeal concerns the Decision in respect of an application for review that was 

taken by the 1st Respondent Council on 31st  October 2023. 

 

3 This appeal was commenced by the Appellant (a property management and 

investment business) against the Decision of the Council to modify the premises 

licence by adding conditions to the existing premises licence. 

 

4 This skeleton argument is submitted on behalf of the Second Respondent – The 

Premises Licence Holder.  Notwithstanding the legal argument as to whether there 

is a public or private nuisance, or in fact any nuisance at all, the Second Respondent 

took the pragmatic view not to appeal the decision and within this appeal therefore 

submits that the steps taken by the Council were appropriate and proportionate to 

achieving the aims of the statutory scheme i.e. the promotion of the licensing 

objective of the prevention of public nuisance.   

 

Background 

 

5 The issue in this appeal is about the music level played within the licensed premises 

and whether the noise experienced by the flat owners above could properly be 

described as a public nuisance.  If it is considered a public nuisance, then the next 

question is whether it was appropriate and proportionate for the local authority to 

impose licensing conditions to regulate the level of music played within the licence 

premises.  If it is found that there is no public nuisance, then the appeal should be 

dismissed.  

 

Magistrates’ Powers on Appeal 
 
 
6.        On an appeal the Magistrates’ Court may : 

 
(a) Dismiss the appeal; 

(b) Substitute for the decision appealed against any other decision which 

could have been made by the licensing authority; or 



(c) Remit the case to the licensing authority to dispose of it in accordance 

with the direction of the court 

  
and may make such order as to costs as it thinks fit. 

 

 
7.  The court is directed to the Court of Appeal authority of Hope & Glory [2011] 3 All 

ER 579 and also the High Court decision at [2009] EWHC 1996 (Admin) which 

provides the basis for the accepted principles of appeals under the Licensing Act 

2003: 

 
a.   This appeal is a hearing de-novo. 

 
b.  The Magistrates’ should note the decision of the licensing authority. 

 
c. The Magistrates’ should not lightly reverse the decision of the licensing 

authority. 

 
d. Only reverse the decision if satisfied that it  is  wrong. 

 
e. Hear evidence, including new evidence since the original determination, 

which may include hearsay evidence (if appropriate) and attach proper weight 
to the evidence in reaching their judgement. 

 
f. Consider the aims and objectives of the legislation, any guidance, policy and 

authorities 
 

g. Not be concerned with the way the licensing authority approaches their    
decision or the way it was made. 

 
h. The burden of proof rests with the Appellant. 

 
  

8. Appeals of this nature are neither criminal nor civil; here the court sits in a judicial 

capacity hearing an appeal against an administrative decision. Such hearings are 

de novo: the court places itself in the position of the body whose decision is being 

appealed against. The Court of Appeal has held that ‘in all cases the magistrates’ 

court should pay careful attention to the reasons given by the licensing authority for 

arriving at the decision under appeal, bearing in mind that Parliament has chosen to 

place responsibility for making such decisions on local authorities. The weight which 



the magistrates should ultimately attach to those reasons must be a matter for their 

judgment in all the circumstances, taking into account the fullness and clarity of the 

reasons, the nature of the issues and the evidence given on the appeal.’ (Hope & Glory 

(CA) [45]). 

 
9. The weight to be given to a decision is often influenced by the nature and quality 

of the reasons given by the licensing authority: ‘The fuller and clearer the reasons, 

the more force they are likely to carry’ (Hope & Glory (CA) [43]). In the present case 

we find a clear and carefully reasoned decision consisting of 8 pages, the Council’s 

Decision came after hearing all the evidence, and they decided to impose 

additional conditions on the licence, to address the cause of concern in an 

appropriate and proportionate way.  

 
 
10. Decision making at this level does not require the decision maker to produce an 

elaborate formulistic product of refined legal draftsmanship (Meek v City of 

Birmingham DC [1987] IRLR 250, CA [8]; the approach to a reasons challenge is 

summarised in South Bucks District Council v Porter (No 2) [2004] UKHL 33: 

 

‘[36] The reasons for a decision must be intelligible and they must be adequate. 

They must enable the reader to understand why the matter was decided as it 

was and what conclusions were reached on the “principal important 

controversial issues' ', disclosing how any issue of law or fact was resolved. 

Reasons can be briefly stated, the degree of particularity required depending 

entirely on the nature of the issues falling for decision. The reasoning must not 

give rise to a substantial doubt as to whether the decision-maker erred in law, 

for example by misunderstanding some relevant point or some other important 

matter or by failing to reach a rational decision on relevant grounds. But such 

adverse inference will not be readily drawn. The reasons need only refer to the 

main issues in the dispute, and not to every material consideration. They should 

enable disappointed developers to assess their prospects of obtaining some 

alternative development permission, or, as the case may be, their unsuccessful 

opponents to understand how the policy or approach underlying the grant of 



permission may impact upon future such applications. Decision letters must be 

read in a straightforward manner, recognising that they are addressed to parties 

well aware of the issues involved and the arguments advanced. A reason 

challenge will only succeed if the party aggrieved can satisfy the court that he 

has genuinely been substantially prejudiced by the failure to provide an 

adequately reasoned decision.’ 

 

11. The Appellant has approached the decision of the licensing authority with 

excessive legalism entirely unsuited to such decisions (South Bucks v Porter (No 2) 

[33]). The parties are well aware of the issues, the decision of the sub-committee 

is clear, fully reasoned and clearly shows how they came to their decision and no 

prejudice is suffered by the Appellant. 

 
12. The Court of Appeal has confirmed that the Magistrates’ Court should depart from 

the licensing authority’s decision only if satisfied if it is wrong (Hope & Glory (CA) 
[46]). The Court of Appeal expressly agreed with the way with which Burton J dealt 
with the matter in pars [43] – [45] of his judgment in the High Court: 

 
 ‘[43] … What the appellate court will have to do is to be satisfied that the judgment 

below “is wrong”, that is to reach its conclusion on the basis of the evidence before 
it and then to conclude that the judgment below is wrong, even if it was not wrong 
at the time. This is what this District Judge was prepared to do by allowing fresh 
evidence in, on both sides. 

 
 [44] The onus still remains on the claimant, hence the correct decision that the 

claimant should start …’ 

 
13. The High Court in The Queen on the application of Townlink Ltd v Thames 

Magistrates’ Court [2011] EWHC 898 (Admin) has subsequently clarified that the 
correct approach for an appeal court is not to start with considering whether the 
licensing authority’s decision was wrong but first come to its own conclusion on 
the merits of the appeal. Once it has done so it can then consider whether in its 
view the licensing authority’s decision, taken on its merits, was wrong and should 
not be upheld. This position has been reaffirmed in the recent case of London 
Borough of Lambeth v Ashu [2017] EWHC 3685 (Admin) []19] and [20] which 
confirms that the need to find that the decision of the licensing authority was or is 
wrong is a necessary prerequisite to the magistrates’ court exercising any 



discretion of its own. 

 
14. Townlink and now Lambeth v Ashu highlight the importance of the proper 

approach and also the challenge facing the Appellant; it is for the appellant to 
demonstrate that the decision is wrong. 

 
Licensing Decisions 
 
15. Licensing decisions ‘involve weighing a variety of competing considerations’ and 

‘is essentially a matter of judgment rather than a matter of pure fact’ Hope & Glory, 
(CA) [42] (see also [41]). Commenting upon the Court of Appeal decision of Hope 
& Glory [41]-[42] Hickinbottom J states that the decision stresses ‘the essentially 
evaluative nature of the decision-making process in most licensing matters, which 
demand a complex balancing exercise, involving particularly the requirements of 
various strands of the public interest in specific circumstances, including the 
specific location. He [Touslon LJ] also marked the fact that Parliament has 
determined that, in this context, local authorities are best placed to make decisions 
of that nature.’ Taylor v Manchester City Council [2012] EWHC 3467 (Admin) [9]. 

 
Wider Community Benefit 
 
16. It must, always, be remembered that the decision is one being made in the wider 

public interest for the promotion of the licensing objectives (see above). In the case 

of R (on the application of Chief Constable of Nottinghamshire Police v Nottingham 

Magistrates’ Court) [2009] EWHC 3182 (Admin) Lord Justice Moses advises the 

District Judge that ‘He [the District Judge / the Magistrates] would also have to 

bear in mind that the decision in relation to the appeal as to the licence, as to 

conditions in the licence, is not a decision similar to that which he would be 

accustomed to resolving in the course of ordinary litigation. There is no 

controversy between the parties, no decision in favour of one or another of them, 

but the decision is made for the public benefit one way or the other in order to 

achieve the statutory objectives.’ [para 38]. See also Hope & Glory (CA) [41] and 

East Lindsey District Council v Abu Hanif [2016]. 

 
 
 
 
 



Licensing Policy Statement and Framework Hours and Review Guidance  
 

 
17. The Appellant’s skeleton argument refers to the fact that the sub-committee failed 

in its Decision to follow the recommended opening hours in the Council’s own 

licencing policy statement (“LPS”), moreover it makes reference to Waltham 

Forest LBC v Marshall [2020]1 W.L.R 3187, and suggests that the Council’s starting 

point on hours should be from the policy, and it must look at the objectives of the 

policy and ask itself whether those objectives will be met if the policy is not 

followed.  If this is the argument being advance then the point is a bad one, the 

policy regarding opening hours would only be relevant if the Council were 

considering a new application for a premises licence.  

 

18. The starting point in relation to a review of a premises licence can be found in the 

statutory guidance where it says, amongst other things, that in deciding which 

powers to use, it is expected that the licencing authority should so far as possible 

seek to establish the cause or causes or concerns that the representations identify. 

The remedial action taken should generally be directed at these courses and 

should always be no more than an appropriate and proportionate response 

to address the courses of concern that instigated the review. 

 

Appropriate and proportionate 

 

19. In discussing the powers of a licensing authority on the determination of a review 

(and, therefore, this Court on appeal), the Guidance states, inter alia (emphasis 

added): 

 

 ‘11.20 In deciding which of these powers to invoke, it is expected that 

licensing authorities should so far as possible seek to establish the cause or 

causes of the concerns that the representations identify.  The remedial action 

taken should generally be directed at these causes and should always be no 

more than an appropriate and proportionate response to address the 

causes of concern that instigated the review.’ 



 

20. The Guidance further states, at paragraph 9.43, that (emphasis added): 

 

 ‘The authority’s determination should be evidence-based, justified as being 

appropriate for the promotion of the licensing objectives and 

proportionate to what it is intended to achieve.’ 

 

21. This issue of proportionality has been considered by Lord Chief Justice Bingham at 

paragraph 41 of his judgment in R v Secretary of State for Health ex p Eastside Cheese 

[1999] 3 CMLR 123, where he stated that proportionality “is one of the basic 

principles of Community law” and approvingly cited this statement of the law from 

the case of R v Minister of Agriculture, Fisheries and Food and Another, which is of 

relevance to the instant appeal (emphasis added): 

 

22. ‘By virtue of that principle, the lawfulness of the prohibition of an economic 

activity is subject to the condition that the prohibitory measures are 

appropriate and necessary in order to achieve the objectives legitimately 

pursued by the legislation in question; when there is a choice between 

several appropriate measures recourse must be had to the least 

onerous, and the disadvantages caused must not be disproportionate 

to the aims pursued.’ 

 
Public Nuisance or Private Nuisance 
 
23. Section 4 the 2003 Act provides that a licensing authority must carry out its 

functions under this Act (“licensing functions”) with a view to promoting the 

licensing objectives. By virtue of s.4 of the Act, the licensing objectives are, namely:  

 

a. the prevention of crime and disorder; 

b. public safety; 

c. the prevention of public nuisance; and 

d. the protection of children from harm. 

 



Further, in carrying out these licensing functions, a licensing authority is obliged 

also to have regard to: 

 

a) its licensing statement (or ‘policy’) published under section 5, and 

b) any guidance issued by the Secretary of State under section 182 of the Act.  

24. Section 51 of the 2003 Act provides that where a premises licence has effect, a 

responsible authority or any other person may apply to the relevant licensing 

authority for a review of the licence. 

25. Section 51(4) of the 2003 Act provides that the relevant licensing authority may, at 

any time, reject any ground for review specified in an application under this section 

if it is satisfied— 

(a)  that the ground is not relevant to one or more of the licensing objectives, 

or 

(b)  … 

26. Section 52(3) of the 2003 Act provides that the authority must, having regard to the 

application and any relevant representations, take such of the steps mentioned 

in subsection (4) (if any) as it considers appropriate for the promotion of the 

licensing objectives, and Section 52(7) provides that “relevant representations” 

means representations which— 

(a)  are relevant to one or more of the licensing objectives, and 

(b)  … 

27. As already outlined, there is a requirement for the licensing authority in carrying 

out its functions to do so in accordance with the guidance issued by the Secretary of 

State under section 182 of the 2003 Act and to have regard to it.  As suggested by 

Mrs Justice Slade in R (on the application of Bassetlaw District Council) v Worksop 

Magistrates' Court [2008] All ER (D) 65 (Nov) at paragraph 17 (emphasis added): 

 



‘It is recognised that the guidance cannot anticipate every possible scenario or 

set of circumstances that may arise. So long as the guidance has been properly 

and carefully understood and considered, licensing authorities may depart 

from it, if they have reason to do so. When doing so, licensing authorities will 

need to give full reasons for their decisions. Departure from the guidance could 

give rise to an appeal or judicial review and the reasons given will then be a key 

consideration for the courts when considering the lawfulness and merits of any 

decision taken.’ 

28. The licensing objectives, as previously stated, are the prevention of crime and 

disorder; public safety; the prevention of public nuisance; and the protection of 

children from harm. 

 

29. In the present case the applicant for review is a property management and 

investment business and leaseholder of the 5 flats above the licensed premises and 

the only cause of complaints about noise are from some of the tenants who occupy 

the flats above the licensed premises.  No one else has complained, including any 

other tenant, resident, owner or occupier of any other building or dwelling away 

from 670 Old Kent Road.  The noise complaints are isolated to the building itself and 

are not sufficiently widespread and indiscriminate so as to affect persons living and 

working in the area of the licensed premises.  There is on the evidence no suggestion 

that the noise was being heard in any other location.  

30. In the case before the council there were no neighbour or tenant representations 

during the public consultation period of 28 days and no tenant or neighbour 

appeared before the committee to give evidence. 

31. In the present case before the Court there are no neighbours or tenants giving 

evidence, and it is noteworthy that post the Decision last year, there has been 

limited cause for concern raised by the tenants about noise escape from the licenced 

premises.  Please see attached summary of alleged complaints about noise.   

a. Flat 4, raised an alleged complaint on the 3/01/2024 states that tenant 

doesn’t have any dramas during the week at all. Have become accustomed to 



noise levels at weekends and there have been no issues with antisocial 

behaviour (Page 261). 

 

b. Flat 5, wrote in an email of the 19/01/2024 that they barely heard any noise, and 

the voice was much lower (Page 276), and on the 09/02/2024 wrote that the noise 

issue is ‘much better now’ they cannot hear anything on a Sunday night and on a 

Saturday can only hear low level music. They have not raised any further complaints 

(Page 274).  

 
c. Flat 1, An email was sent as a response to a request for information by the landlord, 

rather than a complaint raised by the tenant themselves. The tenant also wishes to 

know why they were not informed about the alleged ongoing noise complaint when 

they moved in, as the Landlords request makes it clear they were aware of it before 

the tenant moved in (Page 286) (notwithstanding the previous occupant sent a 

representation in support of the licenced premises and confirmed the 

premises were also cooperative). 

32. In R v Licensing Justices of East Gwent (1999) 154 JP 339, the High Court found that 

justices were obliged to consider written statements of objectors who were not 

present, but how much weight they attached to it was a matter for them taking into 

account the fact that the makers had not given oral evidence and that such evidence 

had not been tested by cross-examination.  The Editors of Paterson’s Licensing Acts, 

state “…the question is, of course, whether any weight should be attached to 

objections from objectors who are not willing to be tested by cross-examination 

bearing in mind the applicant’s right to a fair hearing.  The issue remains to be 

resolved”.   

33. The only licensing objective conceivably engaged was ‘the prevention of public 

nuisance’.  

34. As it is today, there is only one tenant objector in Flat 5 and this is hearsay evidence,  

and this cannot be regarded in any sense as a ‘public’ nuisance.  If this is not 

accepted then at its highest there are three tenants, i.e. Flat 1, 4 and 5, and this will 

still be regarded as private nuisance according to law.  The current edition of the 

Guidance published by the Secretary of State under s.182 of the Act states: 



‘2.22 Public nuisance is given a statutory meaning in many pieces of legislation. 

It is however not narrowly defined in the 2003 Act and retains its broad 

common law meaning. It may include in appropriate circumstances the 

reduction of the living and working amenity and environment of other persons 

living and working in the area of the licensed premises.  Public nuisance may 

also arise as a result of the adverse effects of artificial light, dust, odour and 

insects or where its effect is prejudicial to health.’ 

 

35. The courts have considered the distinction between public and private nuisances 

on many occasions.  In R (on the application of Hope and Glory) v Westminster Justices 

[2009] EWHC 1996 (Admin) the District Judge considered whether there had been 

a ‘public nuisance’ (emphasis added): 

"I have already found that noise nuisance was caused, by the patrons of The 

Endurance gathered in Kemps Court to Miss Schmidt, at 17b Berwick Street, 

and to Miss Rhys-Jenkins Bailey and her students at Westminster College on 

Hopkins Street. In addition, I note that although they have not given evidence 

before me, complaints were made about noise caused by the customers of 

Kemps Court by Tamara Berton of 17 Berwick Street, Mr Estranero of Ingestre 

Court and at least one other person who has not been identified had made 

complaint. In addition, Walter Rigby had made a complaint. 

I find, on the balance of probabilities, that given the number of residents, 

students and teachers affected and given the geographical spread, the 

nuisance clearly is a public nuisance." 

36. The court then observed (emphasis added): 

‘[T]he words of Romer LJ in P.Y.A. Quarries are generally regarded as the locus 

classicus for the description of public nuisance. He said this, at page 184:  

"I do not propose to attempt a more precise definition of public nuisance 

than those which emerge from the textbooks and authorities to which I 

have referred. It is, however, clear, in my opinion, that any nuisance is 

"public" which materially affects the reasonable comfort and convenience 

of life of a class of Her Majesty's subjects. The sphere of the nuisance may 



be described generally as "the neighbourhood"; but the question whether 

the local community within that sphere comprises a sufficient 

number of persons to constitute a class of the public is a question of 

fact in every case. It is not necessary, in my judgment, to prove that 

every member of the class has been injuriously affected; it is sufficient 

to show the representative cross-section of the class has been so 

affected for an injunction to be issued."’ 

Burton J then went on to consider Denning LJ’s analysis of ‘the classic difference 

between a public and private nuisance’, namely (emphasis added): 

"a public nuisance affects Her Majesty's subjects generally, whereas a private 

nuisance only affects particular individuals. But this does not help much. 

The question, "When do a number of individuals become Her Majesty's 

subjects generally?" is as difficult to answer as the question "When does a 

group of people become a crowd?" Everyone has his own views. Even the 

answer "Two's company, three's a crowd" will not command the assent of 

those present unless they first agree on "which two". So here I decline to 

answer the question how many people are necessary to make up Her Majesty's 

subjects generally. I prefer to look to the reason of the thing and to say that 

a public nuisance is a nuisance which is so widespread in its range or so 

indiscriminate in its effect that it would not be reasonable to expect one 

person to take proceedings on his own responsibility to put a stop to it, 

but that it should be taken on the responsibility of the community at 

large." 

Having briefly analysed the leading authorities in the field the learned judge 

concluded [at para 61]: 

“In the light of the words of Romer LJ, and the lack of approval of Denning LJ 

by Lord Rodger in the House of Lords, I do not read Denning LJ's words as 

meaning that the effect of the public nuisance must be very indiscriminate or 

very widespread. It simply needs to be sufficiently widespread and 

sufficiently indiscriminate to amount to something more than private 

nuisance.” 



37. Whatever may be the arguments when there are a limited number of individuals 

locally complaining about a nuisance, it is submitted that those arguments cannot 

be said to arise in a case where there is but one or no more than three tenants 

complaining and they reside within the same property/building.   In cases where 

there is alleged to be just such a private nuisance then, quite apart from the 

contractual and tortious remedies available to an affected neighbour, there are 

ample powers available to Environmental Health officers to prevent or determine 

an individual statutory noise nuisance. In this regard, the current version of the 

s.182 Guidance (which the authority was bound to follow, or provide reasons for 

any departure) specifically states: 

‘1.19 Whilst licence conditions should not duplicate other statutory 

provisions, licensing authorities and licensees should be mindful of 

requirements and responsibilities placed on them by other legislation. 

Legislation which may be relevant includes:  

.. 

• The Environmental Protection Act 1990  

• The Noise Act 1996  

• The Clean Neighbourhoods and Environmental Act 2005’. 

 

38. The complaints of the tenants to an alleged ‘private’ nuisance, which did not fall 

within s.4 and s.52 (3), and/or relevant under s.52 (7) and should therefore have 

been disregarded by the council in its final decision. 

39. Therefore, the imposition of the additional conditions relating to public nuisance 

are wrong.  The licensing objective of public nuisance had not been undermined. 

40. There was no basis upon which a tribunal acting reasonably could, in the light of 

that evidence before it, conclude that a public nuisance had occurred.  Neither the 

licensing authority nor the Environmental Health apply for a review of the 

premises. 

 

 



Conclusion regarding Public and Private Nuisance 

41. The fundamental point is that on the evidence, which the applicant must accept, 

there is one remaining tenant complaining about noise.  The question therefore 

became whether the noise experienced by the flat owner could properly be 

described as a public nuisance? With respect, it is obvious that the Council nor this 

court are entitled to find a public nuisance.  (R (Hope and Glory) Public House Ltd v 

City of Westminster Magistrates Court, supra; Att- Gen v PYA Quarries , supra )( 

Sheriffdom of Grampian, Highland and Islands -2023 WL 09529193). 

42. In the event the court is not persuaded by the aforementioned argument then the 

imposition of licensing conditions relating to limiting the level of music that can be 

played at the premises is all that is needed to promote the licensing objective of 

preventing public nuisance, and there is no need to reduce the hours of the 

premises, as this would not be proportionate or appropriate.  The police did not join 

the review nor give any evidence in this appeal and the Decision set out, amongst 

other things, that the police had not submitted a representation (only comments), 

making the allegations of disorder by the premises patrons questionable.  

43. In Daniel Thwaites plc Mrs Justice Black was critical of the manner in which the 

justices had determined the case, saying (at para 63): 

 ‘‘It would be wrong, in my judgment, to say that the magistrates failed to take 

account of the licensing objectives. At the outset of their reasons, they correctly 

identify those which are relevant. Similarly, as the first interested party submits, 

whilst they did not articulate that the curtailment of the hours sought was 

“necessary” to promote those objectives, it is implied in their decision that they did 

take this view and it can also be inferred from their comment that because of the 

concept of migration, public nuisance and crime and disorder would be “an 

inevitable consequence” of leaving the hours as granted by the Local Authority. 

However, in my view their approach to what was “necessary” was coloured by a 

failure to take proper account of the changed approach to licensing introduced by 

the Act. Had they had proper regard to the Act and the guidance, they would 

have approached the matter with a greater reluctance to impose regulation 

and would have looked for real evidence that it was required in the 



circumstances of the case. Their conclusion that it was so required on the basis of 

a risk of migration from other premises in the vicinity was not one to which a 

properly directed bench could have come. The fact that the police did not oppose 

the hours sought on this basis should have weighed very heavily with them 

whereas, in fact, they appear to have dismissed the police view because it did 

not agree with their own.’’ 

44. The respondent’s sub-committee fell into precisely the same error in the present 

case. In the absence of evidence of a public nuisance it was wrong and contrary to 

law to modify the premises licence.  

45. We therefore ask the Court to determine that a public nuisance has not occurred as 

a matter of fact, law or both. 

46. In the event the court is not persuaded by the aforementioned argument then the 

imposition of licensing conditions relating to limiting the level of music is all that is 

needed to promote the licensing objective of preventing public nuisance, and 

address the cause of concern raised, and there is no need to reduce the hours of the 

premises, as this would not be proportionate or appropriate.   

 

David Dadds 

4th June 2024  
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Month Jun-23 Jul-23 Aug-23 Sep-23 Oct-23 Nov-23 Dec-23 Jan-24 Feb-24 Mar-24 Apr-24 May-24 Total
Flat 1 0 0 0 0 0 0 0 0 0 0 0 0 0
Flat 4 0 1 0 0 0 0 0 1 0 1 0 0 3
Flat 5 0 0 0 0 0 0 0 2 2 0 0 0 4
Total 0 1 0 0 0 0 0 3 2 1 0 0 7
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APPENDIX A TO APPELLANT’S SKELETON ARGUMENT  

 

 

The Appellant seeks the modification of the Premises Licence as follows:  

 

Licensable Activities 

 

Live music- indoors 

Monday to Sunday: 12:00 to 23:00  

 

Recorded music- indoors 

Monday to Sunday: 12:00 to 23:00  

 

Late night refreshment  

N/A 

 

Sale by Retail of Alcohol (On Sales)  

Monday to Sunday: 12:00 to 23:00  

 

Opening Hours 

Monday to Sunday: 12:00 to 23:00  



 

Conditions To Be Added 

 

1. That clearly legible signage shall be prominently displayed where it can easily be seen 

and read by customers, at all exits from the premises and in any external areas, 

requesting to the effect that customers leave the premises and locale in a quiet and 

orderly manner with respect to local residents. Such signage shall be kept free from 

obstructions at all times.  

 

2. That clearly legible signage stating a dedicated contact number for the premises will 

be prominently displayed where it can easily be seen and read by passers-by. The 

signage will state that the phone number shown can be used to contact the premises in 

respect of any complaints regarding the operation of the premises. Such signage will 

be free from obstruction at all times. The telephone in respect of this number, if a 

mobile phone, must be on the duty manager’s person at all times. 

 

3. That a noise limiter must be fitted to the musical amplification system and maintained 

in accordance with the following criteria:  

 

i. the limiter must be set at a level determined by and to the satisfaction of an 

authorised Environmental Health Officer, so as to ensure that no noise 

nuisance is caused to local residents or businesses;  

ii. the operational panel of the noise limiter shall then be secured by key or 

password to the satisfaction of the authorised Environmental Health Officer 

and access shall only be by persons authorised by the Premises Licence 

Holder;  

iii. the limiter shall not be altered without prior written agreement from an 

authorised Environmental Health Officer;  

iv. no alteration or modification to any existing sound system(s) should be 

effected without prior knowledge of an authorised Environmental Health 

Officer; and  

v. no additional sound generating equipment shall be used on the premises 

without being routed through the sound limiter device.  

 



4. That all external doors and windows at the premises shall be kept closed except to 

allow ingress and egress to and from the premises.  

 

5. That no noise generated on the premises, or by its associated plant or equipment, shall 

emanate from the premises nor vibration be transmitted through the structure of the 

premises which gives rise to a nuisance.  

 

6. That the effect of deregulation provided by section 177A of the Licensing Act 2003 

does not apply to these premises. All conditions relating to live music and recorded 

music shall apply at all times the premises is open to the public.  

 

Conditions To Be Amended and Removed 

 

7. That condition 341 be amended as follows: The sound insulation between the ground 

floor and the first storey above shall be designed to achieve an airborne sound 

insulation weighted standardised level difference of greater than 60dB DnT,w + Ctr. 

 

8.  That condition 846 be amended as follows: A dispersal policy to assist with patrons 

leaving the premises in an orderly and safe manner shall be devised and maintained 

regarding the premises. A copy of the dispersal policy shall be accessible at the 

premises at all times that the premises are in operation.  

 

The policy should include (but not limited to):  

 

i. Details of customer/staff egress at the premises shall be managed to minimise 

causing nuisance.  

ii. Details of public transport and taxis in the vicinity and how customers will be 

advised in respect of it.  

iii. The management of the “winding down” period at the premises.  

iv. Details of the use of security/stewarding in respect of managing customer 

dispersal from the premises.  

v. The management of ejections from the premises.  

vi. How any physical altercations at the premises are to be managed.  

 



All staff should be trained in the latest version of the dispersal policy. Details of 

which will be recorded in the staff training logs at the premises. The dispersal policy 

shall be made immediately available to responsible authority officers on request.  

 

9. That condition 845 be amended to delete the words ‘or when the terminal hour is after 

00:30 hours’ and to include that the SIA registered door supervisors shall remain at 

the premises until all patrons have vacated the premises and until at least 30 minutes 

after the premises close.  

 

10. That condition 842 be replaced with the following condition, as form 696 no longer 

exists: That any third parties/members of the public using the premises for a promoted 

or private event must complete a venue hire agreement with the premises licence 

holder. The venue hire agreement shall include the full name and address of the hirer, 

copy of valid photo identification of the hirer (kept on file in accordance with data 

protection requirements), the hirer’s signature and the date that the venue hire 

agreement has been signed. The venue hire agreement shall include all of the 

licensee’s terms of hire. Such agreements shall be kept on file 6 months from the date 

of the event and be made immediately available to responsible authority officers on 

request.  

 

11. That conditions 808, 841 and 854 are removed from the Premises Licence.  

 

MICHAEL FEENEY 

Francis Taylor Building 

20 May 2024 
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1.0 Qualifications and experience

1.1 My name is Richard Vivian. I am the founder and director of Big Sky Acoustics Ltd.

Big Sky Acoustics is an independent acoustic consultancy that is engaged by local

authorities, private companies, public companies, residents’ groups and individuals

to provide advice on the assessment and control of noise.

1.2 I have a Bachelor of Engineering Degree with Honours from Kingston University, I

am a Member of the Institution of Engineering & Technology, the Institute of

Acoustics, and the Institute of Licensing.

1.3 I have over thirty years of experience in the acoustics industry and have been

involved in acoustic measurement and assessment throughout my career. I have

designed sound insulation schemes for a wide range of residential and commercial

buildings, developed operational procedures for the control of noise from licensed

premises, and am very skilled in the design, configuration and control of amplified

music systems. My professional experience has included the assessment of noise in

connection with planning, licensing and environmental protection relating to sites

throughout the UK. I have given expert evidence in the courts, in licensing

hearings, in planning hearings and at public inquiries on many occasions.

2.0 Introduction

2.1 Richard Vivian of Big Sky Acoustics Ltd was instructed by Rosa-Maria Kane of DAC

Beachcroft LLP, acting on behalf of the Appellant, to carry out a technical review of

the ‘Noise Assessment Report’ (Reference: 13393.RP01.NAR.0) prepared for the

premises licence holder by Mr Matt Wildman of RBA Acoustics Ltd.

2.2 In order to address the most significant issues I have not sought to rebut all the

points in Mr Wildman’s evidence with which I disagree. The fact that I do not

expressly rebut a point is not an indication that I accept it.
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3.0 Noise Assessment Report by Matt Wildman

3.1 The following comments given are not exhaustive and are intended to inform in

respect of the technical aspects of the noise assessment presented by Mr Wildman

in his report dated 29th April 2024.

3.2 Mr Wildman does not assist by providing details of his qualifications, or his

professional memberships, or his relevant experience, as is normal practice for an

expert report.

3.3 In Section 1.0 Mr Wildman advises that “RBA Acoustics attended the restaurant…”.

It is not clear from the report if that means Mr Wildman attended the site himself.

3.4 Mr Wildman does not provide the date, or the time, of the site visit by RBA

Acoustics. If the assessment was made during the day then there would have been

masking noise from other noise sources including, and significantly, heavy road

traffic flow on the Old Kent Road. As the restaurant operates until the early hours

of the morning any assessment against background noise should be done at a

representative time when there is lower, or no, masking noise from road traffic or

from other daytime noise sources that would not be present late at night.

Alternatively, this point about masking noise should be acknowledged by Mr

Wildman in his report and corrections made for higher ambient noise levels in his

assessment.

3.5 Mr Wildman does not state if he witnessed the restaurant in operation.

3.6 At Section 2.1 Mr Wildman states the “in-house sound system comprised of a

single PA speaker". No make or model of the speaker is provided by Mr Wildman or

a description of the size of the loudspeaker. As the loudspeaker is the noise-

generating device in this investigation the specification of that device is important
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information. In the absence of a detailed specification then a photograph of the

loudspeaker would have been of some assistance.

3.7 It is normal for there to be multiple loudspeakers providing an even coverage of

sound across the customer areas in a licensed premises, particularly a premises

with regular DJ promotions. During my testing there was a loudspeaker operating

at the front of the premises and this noise source was clearly noticeable in the

living room and front bedroom of Flat 1. It may be that additional loudspeakers

had been removed for Mr Wildman’s visit, and I suspect that more than one

loudspeaker is typically used during DJ events.

3.8 Section 2.1 also refers to “the current limiter setting, this was just below the

volume level where power to the DJ decks would be disconnected momentarily”

but no detail is provided as to the make of the limiter, the model number, or the

calibration details. The type of limiter that “disconnects power” would not normally

do so “momentarily” but without details of the device it remains uncertain if the

method of operation of the limiter is correctly described or if the device is

appropriate for this type of sound installation.

3.9 Table 1 shows a bass-light noise profile (i.e. the bass frequencies are lower than

the A-weighted level) which, I suggest, is unrealistic for the type of Afrobeat music

style promoted at this premises. For high-quality sound reproduction of bass-

orientated music levels in the 63Hz and 125Hz octave bands often exceed the A-

weighted level by 5-10dB.

3.10 Mr Wildman notes that music is clearly audible in the flats and that lyrics were

intelligible in some rooms. This is helpful as even with one speaker playing at these

bass-light levels, and in the presence of masking noise from traffic, music noise is

confirmed as being as intrusive in the flats.
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3.11 Still in Section 2.1, in the first paragraph on page 2, Mr Wildman states “Approved

Document E of the Building Regulations outlines the minimum sound insulation

performance that is acceptable for a separating partition between a commercial

and Residential uses is 50 dB DnT,w + Ctr”. This is not correct, Approved

Document E does not specify an absolute level for the minimum sound insulation

between commercial and residential uses. What it does say, at paragraph 0.8, is “A

higher standard of sound insulation may be required between spaces used for

normal domestic purposes and communal or non-domestic purposes. In these

situations the appropriate level of sound insulation will depend on the noise

generated in the communal or non-domestic space. Specialist advice may be

needed to establish if a higher standard of sound insulation is required and, if so,

to determine the appropriate level.”

3.12 In Section 2.2 Mr Wildman makes reference to the “Institute of Acoustics Good

practice Guide on the control of Noise from places of Entertainment”. This

document is yet to be published and is still in a draft format. It should not be

referenced as guidance as it is not been approved by the Institute of Acoustics or

any other body.

3.13 In Section 2.2 Mr Wildman quotes guidance for internal ambient levels from British

Standard 8233. These figures are for steady external noise sources, eg constant

plant noise, not music which is time-varying and has a distinctive character. This

use of BS8233 is therefore incorrect.

3.14 The proposal by Mr Wildman to limit music noise to 80dBA fails to acknowledge the

limitations of the A-weighted measurement curve. Put very simply the A-weighted

measurement does not include bass frequencies found in music and so is an

inadequate descriptor, and hence inadequate control limit level, for music noise.
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3.15 Mr Wildman’s finding that improvement to the sound insulation between the

restaurant and residential uses above is required is correct, and consistent with my

recommendation that the existing Condition 341 on the premises licence is

inadequate and should be re-drafted to read The sound insulation between

the ground floor commercial use and residential flats above shall be

designed to achieve an airborne sound insulation weighted standardised

level difference of greater than 60dB DnT,w + Ctr. This would align the

sound insulation performance of the separating floor to the recommendations

given in the London Borough of Southwark Technical Guidance for Noise.

4.0 Conclusions

4.1 Richard Vivian of Big Sky Acoustics Ltd was instructed by Rosa-Maria Kane of DAC

Beachcroft LLP, acting on behalf of the Appellant, to carry out a technical review of

the ‘Noise Assessment Report’ (Reference: 13393.RP01.NAR.0) prepared for the

premises licence holder by Mr Matt Wildman of RBA Acoustics Ltd.

4.2 Mr Wildman’s acknowledgement that noise from the restaurant use at ground floor

level is “clearly audible” in residential flats, and that “the drums, bass and melody

of the music were very prominent and the lyrics were also intelligible in some

rooms” is helpful, but his assessment method contains some errors which have

been identified in this document.

4.3 The recommendation to set the limiter to 80dBA does not protect residents from

music noise and, by his admission, Mr Wildman states that even at this reduced

level music noise is still likely to be somewhat audible within the first floor flat.

4.4 I am confident that Mr Wildman has been able to identify the problem that noise

from the restaurant directly impacts residents in the flats above, but his

recommendation that 80dBA would be an acceptable operating level is not a



Wazobia Restaurant, 670 Old Kent Road, London SE15 1JF

Big Sky Acoustics Ltd. Page 8 of 10

complete solution and provides no protection to the residents in the first-floor flat.

Improvements to the sound system controls are welcomed and these need to be in

combination with a substantial upgrade to the sound insulation performance of the

separating floor between the ground floor and first floor residential uses as

outlined in my recommendations. This becomes even more important for trading at

night when residents will be resting and sleeping.

Richard Vivian BEng(Hons) MIET MIOA MIOL
16th May 2024
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Glossary

Sound Pressure Level and the decibel (dB)

A sound wave is a small fluctuation of atmospheric pressure. The human ear responds to these variations in pressure,

producing the sensation of hearing. The ear can detect a very wide range of pressure variations. In order to cope with this

wide range of pressure variations, a logarithmic scale is used to convert the values into manageable numbers. Although it

might seem unusual to use a logarithmic scale to measure a physical phenomenon, it has been found that human hearing

also responds to sound in an approximately logarithmic fashion. The dB (decibel) is the logarithmic unit used to describe

sound (or noise) levels. The usual range of sound pressure levels is from 0 dB (threshold of hearing) to 140 dB (threshold

of pain).

Frequency and Hertz (Hz)

As well as the loudness of a sound, the frequency content of a sound is also very important. Frequency is a measure of the

rate of fluctuation of a sound wave. The unit used is cycles per second, or hertz (Hz). Sometimes large frequency values are

written as kilohertz (kHz), where 1 kHz = 1000 Hz. Young people with normal hearing can hear frequencies in the range 20

Hz to 20,000 Hz. However, the upper frequency limit gradually reduces as a person gets older.

A-weighting

The ear does not respond equally to sound at all frequencies. It is less sensitive to sound at low and very high frequencies,

compared with the frequencies in between. Therefore, when measuring a sound made up of different frequencies, it is often

useful to 'weight' each frequency appropriately, so that the measurement correlates better with what a person would

actually hear. This is usually achieved by using an electronic filter called the 'A' weighting, which is built into sound level

meters. Noise levels measured using the 'A' weighting are denoted dBA. A change of 3dBA is the minimum perceptible

under normal everyday conditions, and a change of 10dBA corresponds roughly to doubling or halving the loudness of

sound.

C-weighting

The C-weighting curve has a broader spectrum than the A-weighting curve and includes low frequencies (bass) so it i can

be a more useful indicator of changes to bass levels in amplified music systems.

Noise Indices

When a noise level is constant and does not fluctuate over time, it can be described adequately by measuring the dB level.

However, when the noise level varies with time, the measured dB level will vary as well. In this case it is therefore not

possible to represent the noise level with a simple dB value. In order to describe noise where the level is continuously

varying, a number of other indices are used. The indices used in this report are described below.

Leq The equivalent continuous sound pressure level which is normally used to measure intermittent noise. It is defined

as the equivalent steady noise level that would contain the same acoustic energy as the varying noise. Because the

averaging process used is logarithmic the Leq is dominated by the higher noise levels measured.

LAeq The A-weighted equivalent continuous sound pressure level. This is increasingly being used as the preferred

parameter for all forms of environmental noise.

LCeq The C-weighted equivalent continuous sound pressure level includes low frequencies and is used for assessment of

amplified music systems.

Leq,63Hz The equivalent continuous sound pressure level in the octave band centred on 63Hz. This can be considered the

lower bass octave in music as it covers the frequency range of 44-88Hz.

Leq,125HzThe equivalent continuous sound pressure level in the octave band centred on 125Hz. This can be considered the

upper bass octave in music covering the range of 88-177Hz.

LAmax is the maximum A-weighted sound pressure level during the monitoring period. If fast-weighted it is averaged over

125 ms, and if slow-weighted it is averaged over 1 second. Fast weighted measurements are therefore higher for

typical time-varying sources than slow-weighted measurements.

LA90 is the A-weighted sound pressure level exceeded for 90% of the time period. The LA90 is used as a measure of

background noise.

Sound insulation terminology

DnT,w Weighted standardised level difference, a single figure generated by comparing the DnT with a reference curve. The

reference curve is shifted in 1dB steps until the sum of adverse deviation of the test curve, compared to the

reference curve, is as large as possible, but no more than 32.0 dB. The value of the shifted reference curve at

500Hz is taken as the DnT,w. N.B. As DnT,w for airborne transmission represents a level difference, an improvement

generates a larger figure.

Ctr A ‘spectrum adaptation term’ used to correct the DnT,w in order to reflect low frequency performance of the wall or

floor tested.
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EXPERT’S DECLARATION (Civil Cases)

I Richard Martin Vivian DECLARE THAT:
1. I understand that my duty in providing written reports and giving evidence is to help the

Court, and that this duty overrides any obligation to the party by whom I am engaged or the

person who has paid or is liable to pay me. I confirm that I have complied and will continue to
comply with my duty.

2. I confirm that I have not entered into any arrangement where the amount or payment of my
fees is in any way dependent on the outcome of the case.

3. I know of no conflict of interest of any kind, other than any which I have disclosed in my

report.
4. I do not consider that any interest which I have disclosed affects my suitability as an expert

witness on any issues on which I have given evidence.
5. I will advise the party by whom I am instructed if, between the date of my report and the trial,

there is any change in circumstances which affect my answers to points 3 and 4 above.
6. I have shown the sources of all information I have used.

7. I have exercised reasonable care and skill in order to be accurate and complete in preparing

this report.
8. I have endeavoured to include in my report those matters, of which I have knowledge or of

which I have been made aware, that might adversely affect the validity of my opinion. I have
clearly stated any qualifications to my opinion.

9. I have not, without forming an independent view, included or excluded anything which has

been suggested to me by others, including my instructing lawyers.
10. I will notify those instructing me immediately and confirm in writing if, for any reason, my

existing report requires any correction or qualification.
11. I understand that;

11.1. my report will form the evidence to be given under oath or affirmation;

11.2. questions may be put to me in writing for the purposes of clarifying my report and
that my answers shall be treated as part of my report and covered by my statement

of truth;
11.3. the court may at any stage direct a discussion to take place between experts for the

purpose of identifying and discussing the expert issues in the proceedings, where
possible reaching an agreed opinion on those issues and identifying what action, if

any, may be taken to resolve any of the outstanding issues between the parties;

11.4. the court may direct that following a discussion between the experts that a statement
should be prepared showing those issues which are agreed, and those issues which

are not agreed, together with a summary of the reasons for disagreeing;
11.5. I may be required to attend court to be cross-examined on my report by a cross-

examiner assisted by an expert;

11.6. I am likely to be the subject of public adverse criticism by the judge if the Court
concludes that I have not taken reasonable care in trying to meet the standards set

out above.
12. I have read Part 35 of the Civil Procedure Rules, the accompanying practice direction and the

Guidance for the instruction of experts in civil claims and I have complied with their

requirements.
13. I am aware of the practice direction on pre-action conduct. I have acted in accordance with

the Code of Practice for Experts.

STATEMENT OF TRUTH
I confirm that I have made clear which facts and matters referred to in this report are within my

own knowledge and which are not. Those that are within my own knowledge I confirm to be true.

The opinions I have expressed represent my true and complete professional opinions on the
matters to which they refer.

Richard Vivian BEng(Hons) MIET MIOA MIOL
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(2) UNIQUE CRISPENS FOOD LIMITED 

Second Respondent/ 

Licence Holder 

 
______________________________________________________________ 

 
WITNESS STATEMENT OF EMMANUEL EKE 

______________________________________________________________ 
 
 
 
I, Mr Emmanuel Eke, Company Director of Unique Crispens Food Limited trading as 

Wazobia Restaurant, at 670 Old Kent Road, London, SE15 1JF, wish to make this 

statement as follows: 

 

1) I am over the age of 18.  I am a person of good character and a Personal Licence 

Holder. 

 

2) The premises has operated as a late night restaurant and bar since 2001 and I 

took over the premises in 2016. 

 

3) The upstairs was originally for commercial use and then converted to residential. 

 

4) We predominantly are food led and play recorded music. 

 

5) After the review hearing, the council said we need the following: 



 

4. That a sound limiting device (or similar equipment) will be installed at the 
premises and will be maintained in full working order and be in use at all 
times the premises are in operation. 

 
i.   All amplification equipment, entertainment devices and amplified 

instruments shall be routed through the sound limiting device (or similar 
equipment) and shall be calibrated so that the amplified sound at the 
premises noise emitted from premises does not cause a statutory or 
other nuisance. Particular regard must be given to the attenuation of 
bass frequencies.  Only management staff will have access to the 
sound limiting device (or similar equipment) and will be able to 
demonstrate that it is in use at the immediate request of responsible 
authority officers. 

 

ii. A qualified professional acoustic consultant shall be employed to 
calibrate the sound limiter at the premises and to arrange the layout, 
installation and orientation of the speakers at the premises so that 
sound transmission is minimised.  

 
iii.  A signed and dated report from the acoustic consultant regarding the 

calibration of the sound limiter and any amendments to the speaker 
installation at the premises report shall be kept at the premises and 
provided to responsible authority officers immediately on request.  

 
iv.  Once the sound limiter has been calibrated, its control settings shall not 

be altered at any time, except for when altered by a qualified 
professional acoustic consultant or the premises’ sound engineer.  

 
I did not appeal their decision and took a commercial view to undertake the steps, 

notwithstanding I do not believe I am undermining the licensing objectives.  The 

Council’s full decision is provide as Exhibit “EE/1”. 

 

6) The council’s decision was correct at the time and correct now. The decision of 

the democratically elected Licensing Authority ought not to be lightly reversed on 

appeal. 

 

7) Attached as Exhibit “EE/2” is a Report from a qualified professional Acoustic 

Engineer. 

 

 

STATEMENT OF TRUTH 

 



I believe that the facts in this Witness Statement are true.  I understand that 

proceedings for contempt of court may be brought against anyone who makes, or 

causes to be made, a false statement in a document verified by a statement of truth 

without an honest belief in its truth. 

 

Signed Emmanuel Eke   Dated 01/05/2024 

              EMMANUEL EKE 

 



I, Alvyda Tumaite, care of Space Investments Limited, 15 Theed Street, London, England, SE1 8ST 

On behalf of: Appellant

Witness: A  Tumaite 

No. of witness statement: 2nd

Exhibits: AT1 – AT6 

Date:                     2024

           

CASE REFERENCE NO: 2400086933

  

IN THE MATTER OF AN APPEAL 

UNDER THE LICENSING ACT 2003

IN THE CROYDON MAGISTRATES COURT 

BETWEEN:

 

 (1) Space Investments Limited 

 Appellant 

 - and –  

 (1) London Borough of 
Southwark

 

First Respondent/Licensing 
Authority  

 
(2) Unique Crispens Food 

Limited 
Second 

Respondent/Premises 
Licence Holder

--------------------------------------------

SECOND WITNESS 
STATEMENT OF  ALVYDA 

TUMAITE

--------------------------------------------
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state as follows:

1. I am a Property Manager in the employment of the Appellant. I am duly authorised to make this 
statement.  

2. The facts and matters set out in this statement are within my own knowledge unless otherwise 
stated, and I believe them to be true. Where I refer to information supplied by others, the source 
of the information is identified; facts and matters derived from other sources are true to the best 
of my knowledge and belief.

3. There is now produced and shown to me a paginated bundle of true copy documents marked 
Exhibits AT1 – AT6 which I shall refer to in this statement. 

4. The purpose of this statement is to rebut the evidence filed by the Licence Holder, namely the 
witness statement of Mr Eke dated 1 May 2024. 

5. At paragraph 2 of his statement, Mr Eke states that "The premises [Wazobia Restaurant] has 
operated as a late night restaurant and bar since 2001 and I took over the premises in 2016" 
and at paragraph 3, he states "The upstairs was originally for commercial use and then 
converted to residential". 

6. Further investigation has been undertaken into the use and planning history of the upper and 
lower floors of 670 Old Kent Road. 

7. The ground floor and basement is Wazobia Restaurant and there are currently 5 flats in the 
three upper floors of 670 Old Kent Road. 

8. I exhibit at AT1 planning permission 06/AP/2483 and officer report dated 13 March 2007. This 
planning permission grants  permission for conversion of the upper floors into 5 residential flats 
and the officer report (page 12 of AT1) notes that the use previously was as a House in Multiple 
Occupation. 

9. I do not believe that Mr Eke is correct is his assertion that the ground floor and basement has 
operated as a late night restaurant and bar since 2001. I exhibit at AT2 planning permission 
08/AP/0641 and officer report dated 27 May 2008. This grants permission for change of use 
from a graphics/printing company to a restaurant. The officer report notes that there is 
residential accommodation in the upper floors, and as can be seen at pages 7 and 8 of AT2, 
the officer report recommends imposing an hours condition and further conditions ‘requiring 
details of extraction and ventilation equipment (including sound attenuation) and sound-
proofing between the ground floor and flats’ to ensure no adverse impact arising from cooking 
fumes and noise/disturbance from a restaurant use. 

10. Condition 2 of the permission says that if used as a restaurant, then the operating hours will be 
07:00 to 23:00 Monday to Sunday and condition 3 requires the submission of details of sound 
attenuation for the ventilation equipment required for restaurant use. As is shown from the 
evidence submitted in this appeal, Wazobia Restaurant are operating in breach of condition 2 
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by operating their business outside of 07:00 to 23:00 Monday to Sunday.

11. Planning permission 08/AP/0641 was subject to a further condition (condition 4) requiring 
submission of details of a scheme to insulate the residential accommodation. This is 
unfortunately missing in the copy of planning permission 08/AP/0641 available from the 
Council’s planning register, as after condition 3 it only states ‘continued overleaf’. However, on 
11 February 2009 an application to approve the ‘details of a scheme to insulate the residential 
accommodation as required by Condition 4 of planning permission dated 27 May 2008’ was 
approved, pursuant to decision notice 09-AP-0040 and officer report, which can be found at 
Exhibit AT3. This demonstrates that a condition requiring submission of details of a scheme to 
insulate the residential accommodation in the upper storeys was also attached to planning 
permission 08/AP/0641. 

12. In 2009, an application was made to vary condition 2 so to allow an increase in its operating 
hours to midnight Sunday to Thursday and to 6am Friday to Saturday. This application was 
refused on the grounds of residential amenity. A copy of decision notice 09/AP/0167 and officer 
report can be found at Exhibit AT4. 

13. In December 2014, shortly after the Appellant acquired the upper floors of 670 Old Kent Road, 
an application was made for an internal reconfiguration of the residential aspect, which was 
granted. The application sought to retain the five residential flats in the upper storeys that had 
previously been granted permission with a revised layout. A copy of the decision notice and 
officer report (14/AP/4774) can be found at Exhibit AT5. 

14. As can be seen from the historical planning documents exhibited to my statement at AT1 – 
AT5, the upper floors were in residential use before the ground floor and basement converted 
to a restaurant. 

15. Since my first statement dated 15 March 2024, the occupiers of the upper floors of 670 Old 
Kent Road continue to experience noise nuisance as a result of the activities carried on at 
Wazobia Restaurant. I exhibit at AT6 noise diaries prepared by our tenants detailing the 
disruption caused, and a recent email from the tenant of Flat 1 dated 5 May 2024.  

STATEMENT OF TRUTH 

I believe that the facts stated in this witness statement are true. I understand that proceedings for 
contempt of court may be brought against anyone who makes, or causes to be made, a false statement 
in a document verified by a statement of truth without an honest belief in its truth.

Signed ………………………

Alvyda Tumaite 

Date 2024
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On behalf of: Appellant 

Witness: A  Tumaite 

No. of witness statement: 2nd 

CASE REFERENCE NO: 2400086933 

B E T W E E N  

IN THE MATTER OF AN APPEAL  

THE LICENCING ACT 2003  

IN THE CROYDON MAGISTRATES COURT 

Space Investments Limited (1) 

Appellant 

-and- 

London Borough of Southwark (2) 

First Respondent / 

Licencing authority 

Unique Crispens Food Limited (3) 

Second Respondent / 

Premises Licence Holder 

This is Exhibit AT1 referred to in the second witness statement of Alvyda Tumaite. 

Signe …… 

Alvyda Tumaite 

Dated…………………………………………2024 

EXHIBIT AT1
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On behalf of: Appellant 

Witness: A  Tumaite 

No. of witness statement: 2nd 

CASE REFERENCE NO: 2400086933 

B E T W E E N  

IN THE MATTER OF AN APPEAL  

THE LICENCING ACT 2003  

IN THE CROYDON MAGISTRATES COURT 

Space Investments Limited (1) 

Appellant 

-and- 

London Borough of Southwark (2) 

First Respondent / 

Licencing authority 

Unique Crispens Food Limited (3) 

Second Respondent / 

Premises Licence Holder 

 

This is Exhibit AT2 referred to in the second witness statement of Alvyda
Tumaite.

Signed…

Alvyda Tumaite 

Dated…………………………………………2024 

EXHIBIT AT2
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On behalf of: Appellant 

Witness: A  Tumaite 

No. of witness statement: 2nd 

CASE REFERENCE NO: 2400086933 

B E T W E E N  

IN THE MATTER OF AN APPEAL  

THE LICENCING ACT 2003  

IN THE CROYDON MAGISTRATES COURT 

Space Investments Limited (1) 

Appellant 

-and- 

London Borough of Southwark (2) 

First Respondent / 

Licencing authority 

Unique Crispens Food Limited (3) 

Second Respondent / 

Premises Licence Holder 

EXHIBIT AT3 

This is Exhibit AT3 referred to in the second witness statement of Alvyda
Tumaite.

Signed… …… 

Alvyda Tumaite 

Dated…………………………………………2024 
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On behalf of: Appellant 

Witness: A  Tumaite 

No. of witness statement: 2nd 

CASE REFERENCE NO: 2400086933 

B E T W E E N  

IN THE MATTER OF AN APPEAL  

THE LICENCING ACT 2003  

IN THE CROYDON MAGISTRATES COURT 

Space Investments Limited (1) 

Appellant 

-and- 

London Borough of Southwark (2) 

First Respondent / 

Licencing authority 

Unique Crispens Food Limited (3) 

Second Respondent / 

Premises Licence Holder 

EXHIBIT AT5 

This is Exhibit AT5 referred to in the second witness statement of Alvyda Tumaite.

Signed …… 

Alvyda Tumaite 

Dated…………………………………………2024 
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TP(Permit)

SOUTHWARK COUNCIL
TOWN AND COUNTRY PLANNING ACT 1990 (as amended)

www.southwark.gov.uk
PLANNING PERMISSION

Applicant Mr P Seaton
Passion Property Group

LBS Registered Number 14/AP/4774

Date of Issue of this decision 17/02/2015

Planning Permission was GRANTED for the following development:
Internal alterations to the upper floors of the building to provide five self-contained dwellings comprising 1x
3-bed flat, 2x 2-bed flats and 2x 1-bed flats.

At: 670-672 OLD KENT ROAD, LONDON, SE15 1JF

In accordance with application received on 22/12/2014 08:01:17 Your Ref. No.:

and Applicant's Drawing Nos. Application Form
Covering letter
Planning, Design and Access Statement
Site Location Plan
Overview Plans Proposed - Plan Number 110 Rev D
Ground Floor - Rear Yard Plan - Plan Number 116 RevB

Subject to the following three conditions:

Time limit for implementing this permission and the approved plans

1 The development hereby permitted shall not be carried out otherwise than in accordance with the following
approved plans:

110 Rev D
116 Rev B

Reason:
For the avoidance of doubt and in the interests of proper planning.

Pre-occupation condition(s) - the details required to be submitted for approval by the condition(s) listed below must
be submitted to and approved by the council before the building(s) hereby permitted are occupied or the use hereby
permitted is commenced.

2 The cycle storage facilities as shown on the approved drawing number 116 Rev B shall be provided within 90
days from the date of this permission and shall thereafter be retained and the space used for no other purpose.

Reason
To ensure that satisfactory safe and secure bicycle parking is provided and retained for the benefit of the users
and occupiers of the building in order to encourage the use of alternative means of transport and to reduce
reliance on the use of the private car in accordance with The National Planning Policy Framework 2012,
Strategic Policy 2 - Sustainable Transport of The Core Strategy and Saved Policy 5.3 Walking and Cycling of
the Southwark Plan 2007.

Continued overleaf...

1
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TP(Permit)

SOUTHWARK COUNCIL
TOWN AND COUNTRY PLANNING ACT 1990 (as amended)

www.southwark.gov.uk
PLANNING PERMISSION

LBS Reg. No. 14/AP/4774 Date of Issue of this decision 17/02/2015

3 The refuse storage arrangements shown on the approved drawing number 116 Rev B shall be provided within
90 days from the date of this permission and made available for use by the occupiers of the 5 flats and the
facilities provided shall thereafter be retained and shall not be used or the space used for any other purpose.

Reason
To ensure that the refuse will be appropriately stored within the site thereby protecting the amenity of the site
and the area in general from litter, odour and potential vermin/pest nuisance in accordance with The National
Planning Policy Framework 2012, Strategic Policy 13 High Environmental Standards of the Core Strategy 201
and Saved Policies 3.2 Protection of Amenity and Policy 3.7 Waste Reduction of The Southwark Plan 2007

Statement of positive and proactive action in dealing with the application

The application was determined in a timely manner within the statutory eight week period.

Signed Gary Rice Head of Development Management

Your attention is drawn to the notes accompanying this document

Any enquiries regarding this document should quote the LBS Registered Number and be sent to the Head of
Development Management, Southwark Council, Chief executive's department, Planning division, Development
management, PO Box 64529, London SE1 5LX, or by email to planning.applications@southwark.gov.uk

UPRN: 200003380710 TP/2168-670

2
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PLANNING PERMISSION

LBS Registered Number: 14/AP/4774

Date of issue of this decision: 17/02/2015

www.southwark.gov.uk

IMPORTANT NOTES RELATING TO THE COUNCIL'S DECISION

[1] APPEAL TO THE SECRETARY OF STATE. If you are aggrieved by this decision of the council as the local planning authority
to grant permission subject to conditions you can appeal to the Secretary of State under Section 78 of the Town and Country
Planning Act 1990.  If you appeal you must do so within six months of the date of this notice.  The Secretary of State can allow
a longer period for giving notice of an appeal but  will not normally use this power unless there are special circumstances
which excuse the delay in giving notice of appeal. The Secretary of State need not consider an appeal if it seems that the local
planning authority could not have granted it without the conditions imposed, having regard to the statutory requirements, to the
provisions of any development order and to any directions given under a development order. If you do decide to appeal you
can do so using The Planning Inspectorate’s online appeals service. You can find the service through the appeals area of the
Planning Portal at www.planningportal.gov.uk/pcs. You can also appeal by completing the appropriate form which you can get
from The Planning Inspectorate, Customer Support Unit, Temple Quay House, 2 The Square, Temple Quay, Bristol BS1 6PN
[tel. 0117-3726372].  The form can also be downloaded from the Inspectorate's website at www.planning-inspectorate.gov.uk.
The Planning Inspectorate will publish details of your appeal on the internet on the appeals area of the Planning Portal.  This
may include a copy of the original planning application from and relevant supporting documents supplied to the council by you
or your agent, together with the completed appeal form and information you submit to The Planning Inspectorate.  Please
ensure that you only provide information, including personal information belonging to you, that you are happy will be made
available to others in this way. If you supply information belonging to someone else please ensure you have their permission
to do so.  More detailed information about data protection and privacy matters is available on the Planning Portal.

[2] PURCHASE NOTICE. If either the local planning authority or the Secretary of State grants permission subject to conditions,
the owner may claim that the land can neither be put to a reasonably beneficial use in its existing state nor made capable of
reasonably beneficial use by the carrying out of any development which has been or would be permitted.  In these
circumstances the owner may serve a purchase notice on the Council requiring the Council to purchase the owner's interest in
the land in accordance with Part VI of the Town and Country Planning Act 1990.

[3] PROVISIONS FOR THE BENEFIT OF THE DISABLED. Applicants are reminded that account needs to be taken of the
statutory requirements of the Disability Discrimination Act 1995 to provide access and facilities for disabled people where
planning permission is granted for any development which provides:

(i) Buildings or premises to which the public are to be admitted whether on payment or otherwise.  [Part III of the Act].
(ii) Premises in which people are employed to work as covered by the Health and Safety etc At Work Act 1974 and the
Management of Health and Safety at Work Regulations as amended 1999.  [Part II of the Act].
(iii) Premises to be used as a university, university college or college, school or hall of a university, or intended as an
institution under the terms of the Further and Higher Education Act 1992. [Part IV of the Act].

Attention is also drawn to British Standard 8300:2001 Disability Access, Access for disabled people to schools buildings – a
management and design guide.  Building Bulletin 91 (DfEE 99)  and Approved Document M (Access to and use of buildings)
of the Building Regulations 2000 or any such prescribed replacement.

[4] OTHER APPROVALS REQUIRED PRIOR TO THE IMPLEMENTATION OF PLANNING PERMISSION. The granting of
planning permission does not relieve the developer of the necessity for complying with any Local Acts, regulations, building
by-laws and general statutory provisions in force in the area, or allow them to modify or affect any personal or restrictive
covenants, easements, etc., applying to or affecting either the land to which the permission relates or any other land or the
rights of any persons or authorities [including the London Borough of Southwark] entitled to the benefits thereof or holding an
interest in the property concerned in the development permitted or in any adjoining property.

[5] WORKS AFFECTING THE PUBLIC HIGHWAY. You are advised to consult the council's Highway Maintenance section [tel.
020-7525-2000] about any proposed works to, above or under any road, footway or forecourt.

[6] THE DULWICH ESTATE SCHEME OF MANAGEMENT. Development of sites within the area covered by the Scheme of
Management may also require the permission of the Dulwich Estate.  If your property is in the Dulwich area with a post code
of SE19, 21, 22, 24 or 26 you are advised to consult the Estates Governors', The Old College, Gallery Road SE21 7AE [tel:
020-8299-1000].

[7] BUILDING REGULATIONS. You are advised to consult Southwark Building Control at the earliest possible moment to
ascertain whether your proposal will require consent under the Building Act 1984 [as amended], Building Regulations 2000 [as
amended], the London Building Acts or other statutes. A Building Control officer will advise as to the submission of any
necessary applications, [tel. call centre number 0845 600 1285].

[8] THE PARTY WALL Etc. ACT 1996. You are advised that you must notify all affected neighbours of work to an existing wall or
floor/ceiling shared with another property, a new building on a boundary with neighbouring property or excavation near a
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neighbouring building. An explanatory booklet aimed mainly at householders and small businesses can be obtained from the
Department for Communities and Local Government [DCLG] Free Literature tel: 0870 1226 236 [quoting product code
02BR00862].

IMPORTANT: This is a PLANNING PERMISSION only and does not operate so as to grant any lease, tenancy or right of
occupation of or entry to the land to which it refers.
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On behalf of: Appellant 

Witness: A  Tumaite 

No. of witness statement: 2nd 

CASE REFERENCE NO: 2400086933 

B E T W E E N  

IN THE MATTER OF AN APPEAL  

THE LICENCING ACT 2003  

IN THE CROYDON MAGISTRATES COURT 

Space Investments Limited (1) 

Appellant 

-and- 

London Borough of Southwark (2) 

First Respondent / 

Licencing authority 

Unique Crispens Food Limited (3) 

Second Respondent / 

Premises Licence Holder 

EXHIBIT AT6 

This is Exhibit AT6 referred to in the second witness statement of Alvyda
Tumaite.

Signed …… 

Alvyda Tumaite 

Dated…………………………………………2024 
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